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1. Protests alleging deficiencies in an 
invitation for bids apparent prior to bid 
opening must be filed with either the con- 
tracting agency or GAO before bid opening in 
order to be timely. 

2. A bid is properly rejected as nonresponsive 
where the offered product does no.t conform to 
the solicitation's specifications. 

3. Contracting officer's determination 
concerning price reasonableness is a matter 
of administrative discretion which GAO will 
not question unless the determinatton is 
unreasonable or there is a showing of bad 
faith or fraud. 

4. GAO will not review a protest challenging a 
bidder's Intended compliance with its repre- 
sentation in its Buy American certificate 
that domestic source end products will be 
supplied. 

Hybrid Technology Group, Inc. (Hybrid), protests the 
award of a contract to Karl Suss America, Inc. (KSA), under 
invitation f o r  bids (IPB) No. 3-503955 (Re-Ad) issued by the 
National Aeronautics and Space Administration, Lewis 
Research Center (NASA), for a mask alignment exposure 
system (used to make integrated circuits on microchips for 
computers by focusing light for various lengths of time on 
silicon wafers covered with photosensitive material). 
Hybrid contend8 that the specifications were ambiguous, 
difficult to read, written around KSA's equipment and were 
an overstatement of the agency's needs. Hybrid contends 
that its low bid should not have been rejected as nonrespon- 
sive. Finally, Hybrid argues that KSA's bid should not have 
been accepted because KSA's price is approximately double 
that which Hybrid bid and Hybrid alleges that KSA will not 
perform the contract in accordance with KSA's Buy American 
certificate . 
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The p r o t e s t  is d i s m i s s e d  i n  p a r t  a n d  d e n i e d  i n  p a r t .  

T h r e e  b i d s  were r e c e i v e d  u n d e r  t h e  s o l i c i t a t i o n :  

H y b r i d  
O p t i c a l  A s s o c i a t e s ,  I n c .  
K S A  

$ 49,983.50 
$ 59,975.00 
$105,360.00 

The two l o w e s t  b i d s  were  f o u n d  t o  b e  n o n r e s p o n s i v e .  Award 
w a s  made t o  K S A .  

H y b r i d ' s  a l l e g a t i o n s  r e l a t i n g  t o  t h e  s p e c i f i c a t i o n s  a r e  
u n t i m e l y  a n d  w i l l  n o t  b e  c o n s i d e r e d  o n  t h e  meri ts .  Our B i d  
P r o t e s t  P r o c e d u r e s  r e q u i r e  t h a t  p r o t e s t s  a l l e g i n g  d e f i -  
c i e n c i e s  i n  a n  IFB a p p a r e n t  p r i o r  t o  b i d  o p e n i n g  mus t  b e  
f i l e d  w i t h  e i t h e r  t h e  c o n t r a c t i n g  a g e n c y  or t h i s  O f f i c e  
b e f o r e  t h e  t i m e  s e t  f o r  b i d s  t o  b e  o p e n e d  i n  o r d e r  t o  b e  
c o n s i d e r e d .  4 C.F.R. 8 21.2(b)(l) (1984). Here, a l t h o u g h  
t h e r e  is no d o u b t  t h a t  t h e  a l l e g e d  i m p r o p r i e t i e s  w o u l d  h a v e  
b e e n  a p p a r e n t  p r i o r  t o  b i d  o p e n i n g  ( f o r  e x a m p l e ,  H y b r i d  
s t a t e s  t h a t  " i t  i s  o b v i o u s  t h a t  t h e  s p e c  w a s  w r i t t e n  a r o u n d  
a m a c h i n e  f r o m  K a r l  S u s s  a s  was i n  t h e  [1983] s o l i c i -  
t a t i o n " ) ,  H y b r i d  d i d  n o t  f i l e  i t s  p r o t e s t  u n t i l  o v e r  a month  
a f t e r  b i d s  were o p e n e d .  T h e r e f o r e ,  t h e s e  i s s u e s  w i l l  n o t  b e  
c o n s i d e r e d .  R i c h a r d  A. S c h w a r t z  A s s o c i a t e s ,  I n c . ,  B-214979, 
J u n e  29, 1984, 84-1 C.P.D. 1 695. 

H y b r i d  a r g u e s  t h a t  i t s  low b i d  was i m p r o p e r l y  r e j e c t e d  
as  n o n r e s p o n s i v e .  We d i s a g r e e .  H y b r i d ' s  b i d  was r e j e c t e d  
f o r  two r e a s o n s .  One r e a s o n  f o r  H y b r i d ' s  r e j e c t i o n  i s  t h a t  
t h e  IFB r e q u i r e d  t h e  s y s t e m s  b i d  t o  h a v e  a n  e x p o s u r e  time 
r a n g e  o f  0 .5  s e c o n d s  t o  1 h o u r  a n d  t h e  d e s c r i p t i v e  l i t e r a -  
t u r e  f o r  H y b r i d ' s  s y s t e m  s t a t e d  t h a t  i t s  e x p o s u r e  t ime r a n g e  
w a s  0.1 s e c o n d  t o  999.9 s e c o n d s  (less t h a n  20 m i n u t e s ) .  
H y b r i d  a r g u e s  t h a t  i t s  s y s t e m ,  w h i c h  a d m i t t e d l y  d o e s  n o t  
meet t h e  e x p o s u r e  t i m e  r a n g e  r e q u i r e m e n t s  o f  t h e  s p e c i f i -  
c a t i o n ,  w o u l d  n o n e t h e l e s s  meet NASA's n e e d s .  We d e n y  t h i s  
a s p e c t  o f  t h e  p r o t e s t .  

S i n c e  H y b r i d  d i d  n o t  f i l e  a t i m e l y  p r o t e s t  a g a i n s t  t h e  
terms o f  t h e  s o l i c i t a t i o n ,  t h i s  O f f i c e  c a n  o n l y  r e v i e w  t h e  
q u e s t i o n  o f  w h e t h e r  H y b r i d ' s  b i d  was r e s p o n s i v e  t o  t h e  
a c t u a l  r e q u i r e m e n t s  o f  t h e  s o l i c i t a t i o n .  See A r t c o  Con- 
t r a c t i n g ,  I n c . ,  B-212304.2, Aug. 3, 1983, 83-2 C.P.D. 
f 167. To b e  r e s p o n s i v e ,  a b i d  a s  s u b m i t t e d  m u s t  b e  a n  
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u n e q u i v o c a l  o f f e r  t o  p e r f o r m  or p r o v i d e  t h e  exact  t h i n g  
c a l l e d  f o r  i n  t h e  s o l i c i t a t i o n ,  so  t h a t  a c c e p t a n c e  by t h e  
g o v e r n m e n t  w i l l  o b l i g a t e  t h e  c o n t r a c t o r  t o  p e r f o r m  a l l  i t s  
m a t e r i a l  terms a n d  c o n d i f y l o n s .  P i o n e e r  I n d u s t r i a l  P r o d u e ,  
B-209131, Mar. 2 2 ,  1983 ,  83-1 C.P.D. 1 286. H y b r i d ' s  b i d ,  
w h i c h  o f f e r e d  a s y s t e m  w i t h  a n  e x p o s u r e  t i m e  maximum o f  less 
t h a n  20  m i n u t e s ,  c l e a r l y  d e v i a t e d  f r o m  t h e  s p e c i f i c a t i o n  
r e q u i r e m e n t  o f  a 6 0 - m i n u t e  e x p o s u r e  t ime ,  a n d  t h e  b i d ,  
t h e r e f o r e ,  was p r o p e r l y  r e j e c t e d  a s  n o n r e s p o n s i v e .  

I n  v i e w  o f  t h e  f a c t  t h a t  H y b r i d  was p r o p e r l y  f o u n d  t o  
b e  n o n r e s p o n s i v e  b a s e d  u p o n  t h e  e x c e p t i o n  i t  t o o k  t o  t h e  
e x p o s u r e  t ime r e q u i r e m e n t ,  t h e r e  i s  no  n e e d  t o  a d d r e s s  t h e  
o t h e r  b a s i s  o n  w h i c h  H y b r i d  w a s  d e t e r m i n e d  t o  b e  
n o n r e s p o n s i v e .  

H y b r i d  c o n t e n d s  t h a t  K S A ' s  b i d  s h o u l d  n o t  h a v e  b e e n  
a c c e p t e d  b e c a u s e  i t  is a p p r o x i m a t e l y  d o u b l e  t h e  p r i c e  o f  
H y b r i d ' s  b i d .  

The  a u t h o r i t y  v e s t e d  i n  t h e  c o n t r a c t i n g  o f f i c e r  t o  
d e c i d e  w h e t h e r  o r  n o t  t o  c a n c e l  a n  i n v i t a t i o n  a n d  r e a d -  
v e r t i s e  i s  e x t r e m e l y  b r o a d .  F o w l e J ' s  R e f r i g e r a t i o n  a n d  
A p p l i a n c e ,  Inc.--Reconsideratioq~-B-201389.2, May 1 1 ,  1 9 8 1 ,  
81-1 C.P.D.  1 368, NASA P r o c u r e m e n t  R e g u l a t i o n  (NASA PR), 
5 2 . 4 0 4 - l ( b ) ( v ) / 4 1  C.F.R. c h a p t e r  194 Golume I ( 1 9 8 3 1 ,  
a u t h o r i z e s  c a n c e l l a t i o n  f o r  c o m p e l l i n g  r e a s o n s  w h e r e  " a l l  
o t h e r w i s e  a c c e p t a b l e  b i d s  r e c e i v e d  a r e  a t  u n r e a s o n a b l e  
p r i c e s . "  We h a v e  s t a t e d  t h a t  a d e t e r m i n a t i o n  c o n c e r n i n g  
p r i c e  r e a s o n a b l e n e s s  is a matter o f  a d m i n i s t r a t i v e  d i s -  
c r e t i o n  w h i c h  o u r  O f f i c e  w i l l  n o t  q u e s t i o n  u n l e s s  t h e  d e t e r -  
m i n a t i o n  i s  u n r e a s o n a b l e  or t h e r e  is a s h o w i n g  o f  b a d  f a i t h  - 

o r  f r a u d .  I n t r o l  C o r p . ;  P o r s t e r  E n t e r p r i s e s ,  B-209096, 
B-209096.2,  J u n e  9 ,  1983,, 83-1 C.P .D .  1 6 3 3 .  Here, t h e  

' p r o t e s t e r  h a s  n o t  a l l e g e d  b a d  f a i t h  o r  f r a u d .  The  a g e n c y  
h a s  s t a t e d  t h a t  t h e  a w a r d  t o  KSA, whose  b i d  w a s  a p p r o x i -  
m a t e l y  $50,000 h i g h e r  t h a n  t h a t  o f  t h e  p r o t e s t e r ,  was p r o p e r  
c o n s i d e r i n g  t h e  e x c e p t i o n s  t a k e n  by t h e  p r o t e s t e r  w h i c h  
a f f e c t e d  " b o t h  p r i c e  a n d  q u a l i t y . "  I n  o u r  o p i n i o n ,  H y b r i d  
h a s  n o t  shown t h a t  t h e  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  r e l a t i n g  
t o  KSA's p r i c e  was u n r e a s o n a b l e .  

H y b r i d ' s  f i n a l  c o n t e n t i o n  i s  t h a t  KSA w i l l  n o t  p e r f o r m  
t h e  c o n t r a c t  i n  a c c o r d a n c e  w i t h  i t s  Buy A m e r i c a n  c e r t i f i -  
c a t e .  K S A  c e r t i f i e d  t h a t  a p p r o x i m a t e l y  30 p e r c e n t  o f  t h e  
p r o p o s e d  c o n t r a c t  p r i c e  r e p r e s e n t s  f o r e i g n  c o n t e n t  o r  e f f o r t  
a n d  t h a t  a l l  o f  t h e  e n d  p r o d u c t s  a r e  d o m e s t i c  e n d  p r o d u c t s .  
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I n  a c c o r d a n c e  w i t h  NASA PR,  5 6 . 0 0 1 ( d ) ,  41 C.F.R. 
c h a p t e r  1 8 ,  v o l u m e  I1 ( 1 9 8 3 1 ,  NASA s t a t e s  t h a t  i t  d e t e r m i n e d  
t h a t  KSA w a s  g o i n g  t o  s u p p l y  " U n i t e d  S t a t e s  e n d  p r o d u c t s "  
a n d  t h a t  KSA was a " d o m e s t i c  c o n c e r n "  as  d e f i n e d  in NASA P R ,  
5 6.001(e). 

Where ,  as  h e r e ,  a b i d d e r  e x c l u d e s  n o  e n d  p r o d u c t s  f r o m  
t h e  Buy A m e r i c a n  c e r t i f i c a t e  i n  i t s  b i d  a n d  does n o t  i n d i -  
c a t e  t h a t  i t  is o f f e r i n g  a n y t h i n g  o t h e r  t h a n  d o m e s t i c  s o u r c e  
e n d  p r o d u c t s ,  t h e  a c c e p t a n c e  o f  t h e  b i d ,  i f  o t h e r w i s e  
a c c e p t a b l e ,  w i l l  r e s u l t  i n  a n  o b l i g a t i o n  on  t h e  p a r t  o f  t h e  
b i d d e r  t o  f u r n i s h  d o m e s t i c  s o u r c e  e n d  p r o d u c t s ;  c o m p l i a n c e  
w i t h  t h a t  o b l i g a t i o n  is a m a t t e r  o f  c o n t r a c t  a d m i n i s t r a t i o n  
f o r  t h e  c o n t r a c t i n g  a g e n c y ,  w h i c h  h a s  no  e f f e c t  on  t h e  
v a l i d i t y  o f  t h e  c o n t r a c t  a w a r d .  T h u s ,  w e  w i l l  n o t  c o n s i d e r  
t h e  m a t t e r .  The  W a s h i n g t o n  Management  G r o u p ,  I n c . ,  
B-211847,  Mar. 2 0 ,  1 9 8 4 ,  84-1  C.P .D.  1 3 2 9 ;  McKenna S u r g i c a l  
S u p p l y ,  I n c . ,  56 Comp. Gen. 5 3 1  ( 1 9 7 7 ) ,  7 7 - 1  C.P.D.  7 2 6 1 .  
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